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Sammendrag Popcom Time er et sakalt peer-to-peer softwareprogram utviklet av et team

med argentinske programmerere for visning av filmer og tv-serier pa internett,
Programmet fungerer litt som Pirate Bay, men representerer dog et lite
teknologisk fremskritt.

Utgiver Lovdata

av Jaime Espantaledn

Popcorn Time finner indekserte metadata-filer som er tilgjengelige pa ulike internettkataloger, og kobler
deretter brukerne med torrentfiler som disse metadatafilene peker pa. Torrentfilene inneholder sma deler av
filmer og tv-serier, og de er lagret i brukernes datamaskiner.

Internettbrukerne deler dem med hverandre selv om de ikke er klar over det. Spillefilmene og tv-seriene er
dessuten som regel lastet opp i strid med opphavsretten i verkene.

Til forskjell fra Pirate Bay ma ikke brukeren vente pa at hele filmen/tv-serien er lastet ned fer hun kan se
pa den, og filmene trenger heller ikke lastes ned i sin helhet. Avspillingen skjer gradvis i takt med at
filmen/serien lastes ned.

Programmet lagrer torrentfiler i cache-minnet i brukernes datamaskiner. Nar en kyndig bruker klikker pa
disse torrent-filene, vil ikke noe innhold vises. Man kan si at innholdet er denaturert i mange sma biter.

Popcorn Time som softwareprogram er ikke ulovlig som siddan. Spersmalet er hvorvidt den uskyldige
hjemmetittingen som brukerne stér for, er det. For brukerne gjer i utgangspunktet to ting som kan vare
opphavsrettslig relevante, og én som ikke er det.

Jeg kan starte med den siste. Streaming av filmer eller tv-serier i et privat hjem er ikke underlagt
rettighetshavernes enerett etter andsverkloven. Visningen, som er en fremfering eller overfaring, har en
dpenbar privat karakter, og loven kommer bare til anvendelse nar visningen har en offentlig karakter, jf.
andsverkloven § 2. Dette er ogsd lagt til grunn i forarbeidene til dndsverkloven.

De to andre handlingene, som kan vare underlagt opphavsretten, er knyttet til den ubevisste delingen og
lagringen av midlertidige filer.

Rettighetshaverne har en enerett til bade eksemplarfremstilling og offentlig fremfering av sine verk.
Eksemplarfremstillingsretten omfatter kopiering av verket, dets deler, og midlertidig kopiering.

Jeg har allerede nevnt at Popcorn Time lagrer filer midlertidig. Spersmalet er hvorvidt disse filene ettergjor
et verk eller verkets deler, og som innebarer en eksemplarfremstilling i rettslig forstand.

Dette har EU-domstolen langt pa vei besvart bekreftende i sak C-360/13 mellom Public Relations
Consultants Association Ltd og Newspaper Licensing Agency Ltd mfl. Saken omhandlet avisenes rett til
vederlag for online lesing av offentlig tilgjengelige artikler som Meltwater - en leverandor - samlet, lagde
utdrag av, og ga tilgang til fra sin webside.
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Meltwater ga sine abonnenter en rapport med diverse nyhetslenker som besto av artikkelens overskrifter,
forste avsnitt samt gvrige utdrag med ordreferanser leserne var interessert i.

Avisene mente at denne online lesningen av rapportene medferte midlertidige lagringer av deler av artikler
i brukernes datamaskiner (i cache-minnene), som var omfattet av deres enerett til eksemplarfremstilling. EU-
domstolen var enig i at det skjedde en eksemplarfremstilling.

Analogien mellom Popcom Time og Meltwater er dpenbar. Kopiene som lagres lokalt pa brukerens egen
datamaskin under bruk av Popcorn Time, er i prinsippet omfattet av rettighetshavernes enerett til
eksemplarfremstilling.

Men fra denne eneretten gjor andsverkloven to viktige unntak: kopiering til privat bruk, jf. andsverkloven
§ 12 og den sakalte efemere kopieringen. Det ferste unntaket gir brukerne rett til 4 kopiere en film eller
lignende til ikke-ervervsmessige formal. Unntaket gjelder bare i den grad filmen er ervervet p4 lovlig méte,
if. bestemmelsens siste ledd, Unntaket er dermed ikke relevant for Popcorn Time-brukeme.

Det andre unntaket, den efemere kopieringen, gjengitt i dndsverkloven § 11a, knytter seg til lagringen av
filer i forbindelse med streamingen, og gir bade brukere og andre en rett til & kopiere fra beskyttede verk nir
kopieringen er et nadvendig ledd i en teknologisk prosess, for eksempel streaming.

Unntaket kommer kun til anvendelse nr kopieringen ikke er i konflikt med rettighetshavernes legitime
ervervsmessige forventninger og/eller interesser. Denne reservasjonen har ikke kommet til uttrykk i loven,
men nevnes i forarbeidene og er eksplisitt angitt i opphavsrettsdirektivet (direktiv 2001/29/EF) og har sitt
opphav i WTO-regelverket, TRIPS-avtalen.

Det fremgar av Ot.prp.nr.46 (2004-2005) s. 141 at «vilkdret md ses i sammenheng med den sdkalte
tretrinnstesteny, altsa artikkel 13 i TRIPS. Sistnevnte angir at «/imitations or exceptions to exclusive rights»
skal alene knytte seg til «certain special cases which do not conflict with a normal exploitation of the work
and do not unreasonably prejudice the legitimate interests of the right holder.»

Artikkel 5 nr. 5 i opphavsrettsdirektivet sier at «the exceptions and limitations provided for in paragraphs
1, 2, 3 and 4 shall only be applied in certain special cases which do not conflict with a normal exploitation
of the work or other subject-matter and do not unreasonably prejudice the legitimate interests of the
rightholder.» [Norsk: Unntakene og avgrensningene fastsatt i nv. 1, 2, 3 og 4 far anvendelse bare i visse
scerlige tilfeller som ikke er i strid med en normal utnytting av et verk >eller et annet beskyttet arbeid og ikke
forer til urimelig skade for rettighetshaverens retimessige interesser.]

Det er saledes sannsynlig at den efemere kopieringen som bruk av Popcorn Time inneberer, ikke omfattes
av unntaket i dndsverksloven 11a.

Nir ingen av de to nevnte unntakene kan anvendes, er resultatet at kopieringen er ulovlig. Nordmenn som
ser pa tv-serier og filmer ved bruk av Popcorn Time, handler séledes i strid med rettighetene til verkene.

Kulturdepartementet er imidlertid uenig i denne vurderingen, se Prop.65 L (2012-2013), side 8.
Departementet skriver at ved stremming «overfores innholdet uten at det lagres en varig kopi lokalt hos
brukeren, og det vil neppe skje en eksemplarfremstilling som omfattes av eneretten, jf. § 11a som unntar
fremstillingen av visse midlertidige eksemplar. Den enkelte internettbruker som strommer et verk til sin
datamaskin, vil altsd ikke bega et opphavsrettsbrudd selv om verket er gjort tilgjiengelig for slik bruk uten
opphavsmannens samtykke. (Kravet om sdkalt loviig kopieringsgrunnlag gjelder bare for fremstilling av
eksemplar til privat bruk etter § 12, jf. bestemmelsen i fferde ledd,)» [Min understrekning].

Departementet har etter min mening tolket det efemere unntaket feil. En midlertidig eksemplarfremstilling
i unntaket stér etter sin ordlyd i motsetning til en «varig eksemplarfremstilling». Unntaket omhandler
midlertidige kopier alene, ikke varige kopier.

EU-domstolen mente i Meltwater-saken at cache-kopier i brukernes datamaskiner fra en webside, selv om
de var eksemplarfremstillinger, var omfattet av det efemere unntaket, og kopieringen var dermed lovlig.
Begrunnelsen var at kopiene ikke representerte en forbigaelse av rettighetshavernes interesser, eller kom i
strid med den vanlige utnyttelse av verkene fordi artiklene allerede var utlagt pa nettet med samtykke fra
avisene og andre. Journalister, redakterer og avishus ble dermed fratatt muligheten til & videreselge en lisens
for gjenutnyttelse av deler av deres publiserte artikler for online lesning.

Men til forskjell fra Meltwater-saken er det indekserte materialet - som Popcorn Time henter - ulovlig, og
kopieringen er dermed apenbart i strid med rettighetshavernes legitime interesser.
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Jeg har ogsd nevnt at programmet innebzrer at brukerne deler beskyttede verk med hverandre.

Dersom delingen skjer mellom brukere som ikke har noe forhold eller kjennskap til hverandre, vil det etter
min mening innebare at brukerne gjor verket eller dets deler tilgjengelig for en sterre krets av personer, og
dermed foretar de en offentlig fremfering i strid med rettighetshavernes enerett.

Niér delingen skjer i lukkede nettverk mellom venner og bekjente kan handlingen veere en privat
fremfering som ikke krever samtykke fra rettighetshaverne,

I alle tilfeller mé rettighetshaverne likevel merke seg at den ubeviste og uskyldige delingen og lagringen av
deler av verk ikke kan medfare annen sanksjon etter indsverkloven enn at brukerne betaler rettighetshaverne
en netto fortjeneste, jf. dndsverkloven § 55 annet ledd. Hvilken fortjeneste er det vanskelig 4 forestille seg,
kanskje besparelsen for 4 ikke ha betalt for verket? Hva nér verket ikke er til salgs, hvilken fortjeneste skal
da tilkjennes?

Jaime Espantaleén er advokat, LLM [ IKT-rett fra Universitetet | Oslo, med ekspertise innen IKT-reit og immaterialrett, og
arbeider i Codex Advokat, Oslo.
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Jopcorn Time 1 year anniversary

Bildet er fra Popcorn Times Youtube-video | anledning ettarsjubileet 14. mars i &r.

Trodde du det var lovlig 4 se filmer gratis via denne superpopulzere
nettjenesten? I sa fall er det faktisk helt forstielig at du har misforstitt.
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Men etter at du har lest denne artikkelen, har du ingen unnskyldning

lenger.

annonse

Tjenesten Popcorn Time har pd bare
litt over et &r fatt 315.000 ukentlige ElBoks.no i
brukere i Norge. Nordmenn seker
mer etter denne tjenesten enn etter
HBO, som etter manges mening har
de beste TV-seriene i verden.

Ikke tid til & lese saken n&? Skur
pé Iyden her og lytt mens du
gior noe annet:

: Par Kristian Barkeng s SOURDELIVD
! Popcern Time - Iytt.., I

il pelly,

Helt nye filmer er helt gratis

Forsljellen er at HBO koster penger. Brukerne av Pope
men er bare et klikk unna de aller nyeste Hollywood-fil
tilfeller kan de se filmer som ikke engang har kommet pa kino [

Det store problemet er selvsagt at alt innholdet er piratkopier. Me;
skulle du ikke tro. Mens beryktede The Pirate Bay var full av
tekster uten bilder og hadde linker som bare delvis fun
Time om mulig enda enklere 4 bruke enn den lovlige su
Netflix.

Et kiikk pa& ansket film, og den starter. Brukervenniigheten er blant &rsakene tll popeorn Times suksess.
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@ Popcom Time

Kvaliteten er oftest helt strilende, og som regel vesentlig bedre enn en
DVD-film. Det er ogsi lett 8 overfore signalet tridlest til den store TV-en.
Alt du trenger er en smartmobil eller et nettbrett, og en Apple TV eller
Chromecast. PC er ikke lenger nedvendig,

Piratfilmtittere i god tro

Mens bruk av piratmusikk er kraftig redusert pd grunn av gode, lovlige
stremmealternativer, er titting pé ulovlig kopiert film fortsatt stort, ikke
minst pa grunn av Popeorn Times vekst.

Det pussige er at mnange av brukerne faktisk kan piberope seg
ha veert i en slags god tro,

Popeorn Time lagrer ingen ulovlige filmer pd maskinen din nér du hukker
programmet, og derfor har mange regnet den som en stremmetjeneste. I
den nye andsverkloven fra et par r tilbake fikk stremmetjenester en
spesiell beskyttelse, og ble eksplisitt utpekt som lovlige.

en fil man laster ned. Men i lepet av de siste ménedene har det vist seg at
dette slett ikke er s enkelt.

Dagsrevyen gikk i baret

S84 sent som i januar i dr kjerte Dagsrevyen en sak der det fremgikk at

stromming av film via Popcorn Time ikke er ulovlig for brukerne.
Redaksjonen lot til og med en bruker st frem under fullt navn for 4 fortelle
at han brukte tjenesten.

At Dagsrevyen pd denne maten gikk i baret var heller ikke si rart, fordi
Jon Wessel-Aas , en av de mest erfarne advokatene innen norsk
opphavsrett og tidligere NRK-advokat, erklzrte i den samrme saken at det
ikke var ulovlig for brukerne 4 se pd de opplagt ulovlig kopierte
gratisfilmene.

Juristene har snudd, du kan bli tatt

Utover vinteren og varen har bruken av Popcorn Time ikke overraskende
okt kraftig. Men nd kommer juristene med en helt annen tolkning av saken.
Jon-Wessel Aas henviser na til sin kollega Magnus @degaard, og da er
svaret et ganske annet:

— Jeg opplever at bruk av Popcorn Time er ulovlig. Jeg anbefaler
brukeren ikke i bruke tjenesten. Det er risiko for 4 bli tatt. Det
finnes selskaper som har midler til & g4 etter den ulovlige
bruken og stoppe den.
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@degaard mener videre at det er Kulturdepartementet som maé veaere
veiledende om lovligheten i denne saken.

Ogsa Kulturdepartementet har ombestemt seg

Nir Aftenposten nd sper om en uttalelse derfra om lovligheten, fir vi ogsi
der et helt annet svar:

- Popcorn Time benytter etter hva vi har fatt opplyst Bit Torrent-
teknologi, som betyr at du som seer ogsé deler biter av filmene du ser
pa videre til andre. Brukeren er med dette en sékalt seeder, eller deler, for
andre som bruker tjenesten.

Delingsteknologi er ikke ulovlig i seg selv, NRK har for eksempel provd ut
lovlige delingstienester. Men nar rettighetshaveren av inntholdet
ikke far betalt, er det ulovlig & dele materialet videre.

Som bruker bidrar man dermed til tilgjengeliggjering for allmennheten,
Dette er straffbart etter Gndsverkloven. Huis ikke Popeorn Time har
rettigheter til G tilby de dndsverkene de gjer tilgjengelig gfennom
Yenesten, er det et lovbrudd for forbrukerne & bruke dem.

Det er statssekretzr Bjorgulv Vinje Borgundvaag som skriver dette i
en e-post til Aftenposten. Departementet giennomgar n hele
indsverkloven og kommer til 4 legge frem et hpringsutkast til en «forenklet
og modernisert» lovilepet av dret.

Flere hadde misforstatt

Det ser ut til at forvirringen skyldes at de som har uttalt seg tidligere ikke
har skjemt hva Popeorn Time er.,

A gjere ulovlige kopier tilgjengelig for allmennheten, er helt klart ikke lov.
Juristene har tolket loven slik at siden Popcorn Time er en
stremmetjeneste, innebzerer ikke tittingen at man tilgjengeliggier en
piratkopi for allmennheten. I stedet lagrer brukeren bare midlertidig hos

seg selv,

Men det som hele tiden har veaert realiteten, er at brukerne av
Popcorn Time sender det de ser ut til andre, fremmede brukere.
Selv om de ikke engang ser en hel film, vil de oftest dele en

ulovlig kopi med allmennheten. Hvis ikke brukerne selv ogsa
delte ut de ulovlige kopiene, ville tjenesten stoppe helt opp.
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Fungerer pa samme méte som Pirate BayDet er nemlig ingen sentral server
som deler ut selve filene. Popeorn Time er bare et mer fancy vindu inn til
akkurat de samme bit torrent-filene som ligger pd The Pirate Bay og andre
piratsteder.

Aldkurat som med The Pirate Bay er det brukerne selv som deler
piratkopiene seg imellom, mens sentralen bare inneholder en oversikt over

hvem som har hva.

Selv om filene normalt blir slettet nar folk skrur av programmet, er det
mange nok som lar det sta pa til at filmutvalget blir stort og godt. Hvem
som i utgangspunktet legger ut piratkopiene, er ofte ikke godt 4 si, fordi de

gjemmer seg bak anonyme identiteter.

Jusprofessor: Ingen tvil lenger
Olav Torvund er blant dem som tidligere er sitert av flere p3 at Popcorn
Time er lovlig eller 1 en grisone. Men nd sier jusprofessoren at det ikke er

noen tvil:

— Om det hadde vaert en ren stremmetjeneste som virker uten at du
samtidig deler, ville Popcorn Time veert tillatt. Men siden tjenesten er
bygget slik at du deler videre til allmennheten, er bruk av tjenesten ikke
tillatt likevel, sier han nd.

Brukerne har hittil veert i god tro

Det spesielle med tilfellet Popcorn Time, er at brukerne som har benyttet
tjenesten til n, neppe kan straffes. Arsaken er at det har veert offentlig
formidlet at tjenesten er loviig for brukerne. Statssekretaren sier det slik:

— Dersom det er allment kjent at det er ulovlig materiale og
viderespredning, som med Popcorn Time, er brukeren ikke lenger i god tro,
sier Bjergulv Vinje Borgundvaag.

Med andre ord: Etter at du har lest denne saken, kan du altsa

ikkke sies a vaere i god tro.

Venter med a ta sluttbrukere
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Rettighetsalliansen representerer norsk filmbransje, og har lenge
fortvilt over tvetydige signaler fra departementet. Leder Willy Johansen
sier at de som har brukt Popcorn Time til na ikke vil bli forfulgt, nettopp pa
grunn av uklarheten.

— Vi haper i det lengste at vi slipper & métte ta sluttbrukeren. Men det er
klart at om dette ikke stopper, har vi ikke noe valg, De fleste er nd klar over
at de gjpr noe ulovlig, men mange fortsetter fordi «alle andre gjer det», sier
han,

Lett 4 finne ut hvem som tyvtitter

Det mange fildelere kanskje ikke er helt Klar over, er at IP-adressen deres
er tydelig for alle andre pa nettverket, ogsé rettighetshavernes advokater.

Andsverkloven ble strammet inn for to &r siden. Da ble det lettere for
rettighetshavere 4 spore og fi utlevert identiteten til fildelere fra
internettleveranderer. Fra da av kunne ogs# en domstol sperre tjenester
som &penbart har mye opphavsrettslig beskyttet materiale.

Men p4 to r har ikke rettighetshaverne lansert et eneste utspill mot
shuttbrukere, s vidt Aftenposten kjenner til,

Tungt 4 f4 dom

Rettighetsalliansen sporer og lagrer fortlspende IP-adresser til norske
fildelere. Etter at &ndsverkloven ble oppdatert, skulle det ogsd bli lettere &
ta syndere. Likevel kjenner ikke juristene vi har snakket med noen tilfeller
hvor sluttbrukere er tatt, etter at den nye loven ble vedtatt.

Men hva med muligheten #l 4 sperre pirattjenester, dette «filteret» som
skulle gjore det mulig 4 fjerne tjenester som The Pirate Bay?

To &r etter at muligheten ko, har fortsatt ingen forsekt & sperre en
pirattjeneste i Norge. Willy Johansen forklarer lhivorfor:

Vanskelig a sperre pirattjenester

— Problemet er at vi ifelge lovverket m ha en rettskraftig dom for vi kan
be en internettleverander om 4 sperre en side. Det stilles svaert strenge
krav til den som skal gd rettens vei pd denne méiten. Om vi vinner frem, ma
vi likevel betale vare omkostninger selv. Ingen frittsthende rettighetshavere
i Norge har muligheten, fordi de ikke har gkonomi til det, Det koster 4 g4 til
tingretten. Skal vi klare & stoppe noe, mé det st en samlet bransje bak
spksmalet. Det krever en veldig detaljert bevisfering, sier Johansen.

Har forberedt sakito ar
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I to ar har Rettighetsalliansen like fullt jobbet med 4 fore bevis for en slik
sak, som etter planen blir gjort kjent om noen uker. Men det dreier seg ikke

om, Popcorn Time.

— Saken vi har jobbet med startet allerede for Popcorn Time eksisterte.
Problemet er at bevisferingen er sd omfattende at hele fenomenet Popcorn
Time har kunnet oppsta i tiden vi har brukt pa & samle bevis for forrige
tieneste, sier Johansen.

Bakmennene er anonyme

Truslene fra rettighetshavere skremmer ikke bakmennene i Popcorn Time.
I motsetning til The Pirate Bay, som offentlig sto frem, har de holdt seg
anonyme.

Etter at Popcorn Time ble utviklet av to argentinske gutter, klarte Sony 4 £&
stengt hele tjenesten. Men koden som gjar fildelingen mulig, lekket likevel
ut. I dag utvikies programmet videre av en rekke forskjellige, stort sett
anonyme team som har hver sin utgave.

+ I videoen under kan du se hvordan Popcorn-gjengen feiret
ettirsdagen i marsi ar:

Popcorn Time 1 year anniversary

— Vi gjor det ikke for pengene

Bakmennene er faktisk mulige & nd, pA e-post. Den anonyme talspersonen
pé det svenskregistrert www.popcorn-time.se sier at ingen i teamet tjener
penger p arbeidet.

- Vi har aldri, og kommer aldri, til & tiene penger pé brukerne vére.
Prosjektets suksess har vart sd fenomenal og overraskende at vi né gjor
dette for vdre herlige brukere, som applauderer oss og gir oss sd mye
stette og kjzerlighet, skriver talspersonen pi engelsk.

«Hens» team tilbyr til og med gratis VPN, en tjeneste som gjer det mulig
for brukerne a skjule hvem de er. Det eneste som da blir tydelig for
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opphavsrettshaverne, er at trafikken kommer fra en sikalt proxy-server,
som gjerne ligger i et annet land enn brukerens.

VPN-leverandsrene oppgir gierne at de har ingen eller svert liten logging
av sin trafikk, og dermed blir det i mange tilfeller helt umulig for
rettighetshaverne & finne ut hvem som deler piratfilm.

Britiske nettleverandorer ma blokkere piratenes
hjemmesider

Like fullt har en domstol i Storbritannia gitt med p& kravene fra
rettighetshaverne om at syrikets nettleverandgrer mé blokkere sider som
www.popcorn-time.se, som gjer det mulig 4 laste ned selve Popcorn Time-
programmet. Dette er ngdvendig for & dele film via tjenesten.
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Mr Justice Birss:

1.

The claimants are all members of the Motion Picture Association of America and hold
copyright in a large number of films and television programmes, This is an application
by those companies for an order under s97A of the Copyright Designs and Patents Act
1988. These orders are conventionally known as website blocking orders. The
defendants are the major internet service providers in the UK (“ISPs™). In this case
the ISPs do not oppose the orders sought by the claimants.

The proceedings were commenced as a Part 7 claim issued on 23™ December 2014
seeking the s97A order. On the same day the claimants issued an application notice to
bring the application before the court. In cases of this kind once the order under s97A
is made (assuming that is appropriate) the proceedings are effectively finished.

The jurisdiction to grant such orders and the considerations which arise relating to
them have been dealt with in a series of judgments in the last four years. Paragraphs 3
and 4 of the recent judgment of Arnold J in Cartier v BSkyB [2014] EWHC 3354
(Ch) summarises the position as follows:

3. Over the last three years, a serics of orders have been made
requiring the ISPs to block, or at least impede, access to
websites pursuant to section 97A of the Copyright, Designs and
Patents Act 1988 ("the 1988 Act"), which implements Article
8(3) of European Parliament and Council Directive 2001/29/EC
of 22 May 2001 on the harmonisation of certain aspects of
copyright and related rights in the information society ("the
Information Society Directive”). I have considered the
principles to be applied to applications of that kind in a series
of judgments: Twentieth Century Fox Film Corp v British
Telecommunications plc [2011] EWHC 1981 (Ch), [2012] Bus
LR 1471 ("20C Fox v BT"); Twentieth Century Fox Film Corp
v British Telecommunications plc (No 2) [2011] EWHC 2714
(Ch), [2012] Bus LR 1525 ("20C Fox v BT (No 2)"); Dramatico
Entertainment Ltd v British Sky Broadcasting Ltd [2012]
EWHC 268 (Ch), [2012] 3 CMLR 14 ("Dramatico v Sky");
Dramatico Entertainment Lid v British Sky Broadcasting Ltd
(No 2) [2012] EWHC 1152 (Ch), [2012] 3 CMLR 15
("Dramatico v Sky (No 2)"); EMI Records Ltd v British Sky
Broadcasting Ltd [2013] EWHC 379 (Ch), [2013] ECDR 8
("EMI v Sky"); Football Association Premier League Litd v
British Sky Broadcasting Ltd [2013] EWHC 2058 (Ch), [2013]
ECDR 14 ("FAPL v Sk"); and Paramount Home
Entertainment International Ltd v British Sky Broadcasting Ltd
[2013] EWHC 3479 (Ch), [2014] ECDR 7 ("Paramount v
Sky™). Since the last of those judgments, Henderson J has
considered the impact of the judgment of the Court of Justice of
the European Union in Case C-466/12 Svensson v Retriever
Sverige AB [EU:C:2014:76] in Paramount Home Entertainment
International Ltd v British Sky Broadcasting Ltd [2014] EWHC
937 (Ch) ("Paramount v Sky 2").
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4, Tt is convenient to note at this stage three points about the
cases under section 97A. The first is that neither the ISPs nor
the rightholders have appealed against any aspect of the orders
made in those cases, including those aspects which deal with
the costs of the applications and the costs of implementing the
orders. The second is that, since 20C Fox v BT and 20C Fox v
BT (No 2), the ISPs have not opposed the making of the orders
sought by the rightholders, but have restricted themselves to
negotiating the wording of the orders if the Court is minded to
grant them. Thirdly, in consequence, most of the orders have
been granted after consideration of the applications on paper.

4, All of the decisions referred to have been judgments of the High Court. I gather that
Cartier itself will come before the Court of Appeal but since Cartier is not a
copyright case it is not directly concerned with s97A. The issue there is whether a
similar order should be made to prevent trade mark infringement.

Now that the essential principles relating to s97A website blocking orders have been
sorted out most of the orders have been granted on paper (see Cartier paragraph 4
above). Nevertheless this application is an illustration of the potential problems
which can arise by taking that approach, as I shall explain.

It is a matter for the applicant to decide whether to ask to have an application heard on
paper or not. There is a box to tick at part 5 on form N244. Two things are worth
emphasising nevertheless. First, it is a matter for the court whether to deal with an
application this way (see CPR Part 23 r 23.8). Second, on one view the application,
although it has been brought by an application notice under Part 23, is in effect the
disposal of the action. If the order is granted the action has come to an end. The
general rule is that trials are to be in public {CPR Part 39 r39.2 (note that r39.1
provides that 139.2 refers to trials)). None of the limited exceptions in r39.2(3) apply
here.

The previous applications on paper under Part 23 have come before various judges in
this Division. To my knowledge all of the applications which have been dealt with on
paper are ones in which the factual circumstances are the same as the cases which
have been considered in reasoned public judgments and are ones in which the order is
unopposed in that the ISPs do not oppose either the order itself or the fact the
application is on paper. Moreover no-one else has come forward to oppose the order
either. In those circumstances one can see why the court would not consider that a
hearing was necessary (CPR r23.8(c)).

Another pragmatic aspect of some of the previous applications is that multiple
different and independent websites are dealt with at the same time. When the issues
raised are the same for each website, again it clearly makes sense, and is in
accordance with the overriding objective to deal with cases justly and at proportionate
cost (CPR r1.1) to group them together in this way.

This application came before me originally as a paper application. It sought an order
under s97A in relation to nine different websites with the objective of restraining very
large scale copyright infringement in films and television programmes. The target
websites (as defined in the original skeleton argument) are:
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10.

11.

12.

13.

i) afdah.com (“Afdah™}

ii) watchonlineseries.eu (“Watch Online Series™)
i) g2gfm (“G2G”)

iv) axxomovies.org (“Axxo Movies™)

V) popcorntime.io (“Popcorn Time 10”)

vi) flixtor.me (“Flixtor™)

vil) moviepanda.tv (“Movie Panda”)

viii) popcorn-time.se (“Popcorn Time SE”)

ix)  isoplex.ischunt.to (“Isoplex™).

The application was supported by detailed evidence running to six lever arch files
with statements from Simon Baggs, Eloise Preston and Mahboad Moeiri-Farsi of
Wiggin and Bret Boivin of Incopro as well as an expert’s report of Dr Martino
Barenco. Mr Baggs’ evidence was the main factual evidence relied on and deals with
the claimants’ rights and the various target websites. The evidence of Ms Preston, Mr
Moeiri-Farsi and Mr Boivin addresses the availability of the claimants’ copyright
works on the target sites and how they intervene in making the infringing content
available. Dr Barenco explains the statistical analysis which has been undertaken to
ascertain the proportion of copyright protected content made available by the target
websites. The claimants’ junior counsel also provided a full skeleton argument.

The target websites the subject of this application divide into three types depending
on how the content is provided to users. Two types are streaming sites and BitTorrent
sites. Streaming sites are sites which work in a broadly similar way to the websites
discussed in FAPL v Sky [2013] EWHC 2058 (Ch) at paragraph 14-19 and
Paramount v Sky [2013] EWHC 3479 (Ch). BitTorrent sites are sites which use the
BitTorrent peer-to-peer file sharing protocol and work in the manner discussed in the
Pirate Bay cases Dramatico v Sky [2012] EWHC 268 (Ch) and Dramatico v Sky No 2
[2012] EWHC 1152 (Ch). Website blocking applications give rise to various
questions and the answers to those questions for streaming sites and Bittorrent sites
have been given in these previous judgments and in each of those cases s97A website
blocking orders were made.

The streaming and BitTorrent sites the subject of this application are Afdah, Watch
Online Series, G2G and Axxo Movies. The issues raised by those types of website
have been dealt with comprehensively in the judgments I have referred to and the
application, in so far as it related to those types of site, was suitable to be dealt with
on paper.

The third type of site can be called Popcorn Time type sites. All of the other five
target sites use the same Popcorn Time system although the name itself only appears
in the name of two of them. This distinction was recognised in the evidence and
skeleton argument provided for the paper application and the operation of the Popcorn
Time system was described in evidence. However, beyond broad generic submissions
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14.

15.

that the relevant tests were satisfied, and although the evidence did explain in detail
features of the Popcorn Time websites and how they operate, neither the claimants’
skeleton argument nor the evidence addressed in any depth how the questions which
arise when considering a s97A website blocking injunction should be answered for
Popcorn Time sites.

Although the ISPs did not oppose the orders I decided that the application was not
suitable to be dealt with on paper and arranged for a hearing. The ISPs were invited
to attend if they wished to do so. The claimants filed a further witness statement to
address questions I had asked, a further skeleton argument of leading counsel and
draft order. The ISPs confirmed they did not oppose the order in the revised form and
did not attend the hearing,

It should not have been necessary for the court to have raised the need for a hearing of
its own motion in this case. The Popcorn Time type sites raise new and different
issues from those considered hitherto. Indeed, as became obvious at the hearing, it
was not always clear to all members of the legal team representing the claimants how
the Popcorn Time sites operate and how the considerations arising under s97A should
be applied to them. The fact that the ISPs do not oppose the order is not the only
consideration. Claimants must always ensure that they draw the court’s attention to
any new factors present in applications of this kind. If substantive new issues fall to
be considered the matter is unlikely to be suitable for being dealt with on paper.

Popcorn Time

16.
17.

18.

19.

Mr Baggs’ witness statement explained how the Popcorn Time system works.

The name “Popcorn Time” refers to an open source application which can be
downloaded by the user onto their computer and which enables the user to obtain film
and TV content using the BitTorrent protocol. The application operates as a
Bittorrent client but with the addition of media player software, an index/catalogue of
titles and images and descriptions of titles.

In order to access the content available using the application, the user must download
and install the Popcorn Time application from a Popcorn Time application source
website (a “PTAS website”). The application enables the user to browse, search and
locate films and television programmes that they wish to view. The Popcorn Time
application is free to download from the relevant PTAS website. Once the user has
downloaded the Popcorn Time application, the user does not need to return
consciously to the PTAS website at all.

In order to view content, the user runs the Popcorn Time application on their
computer and is presented with contents pages showing what films and television
programimes are available. Once a work has been selected the application downloads
the content using the BitTorrent protocol. The user does not need to download or
install BitTorrent client software separately. As a BitTorrent client the application
identifies peers over the internet from which it can obtain the desired content. It
communicates via the BitTorrent protocol. With BitTorrent, a file of content such as
a film is broken up into numerous small pieces, held on peers’ computers anywhere in
the world. To download a file the BitTorrent client software collects the pieces
together and assembles them into a content file for viewing.
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20.

21.

22,

23,

24.

Usually when using BitTorrent, the separate pieces of the content file are assembled
in an ad hoc order depending in their availability from peers. The content file is only
ready to be viewed when all the pieces have been assembled. However, the Popcorn
Time applications use a feature of BitTorrent called sequential downloading. They
are able to prioritise pieces at the beginning of the content. From the user’s point of
view the content is ready to be viewed more or less as soon as the process starts and
they can watch the film or television programme as a stream rather than having to
download the whole thing and then watch it. The whole content file is downloaded
and created as a whole on the user’s computer in a temporary folder. Although most
users will simply watch the content in real time rather than save it for replay later; if
they elect to do so, users can retain the whole content file as long as they understand
how to alter the folder settings on their computer.

Popcorn Time applications locate torrents by searching catalogues of existing
websites which host those torrents. In some cases the source site is not blocked under
an existing s97A order but in other cases the site is blocked. When a blocked site is
used as a source, it appears that the block is circumvented, probably by the Popcorn
Time application using a proxy server or by encryption.

The content available using the Popcorn Time applications is constantly updated.
That is because in addition to their links with peers and torrent catalogue sites, the
Popcorn Time applications maintain links with a website which they use as a source
of update information (“a SUI website”). That link is made so that the indexes held
by the application are updated, so that new content is made available to users and so
that the Popcorn Time application itself can be updated.

In evidence at the hearing was an article about Popcorn Time which appeared on the
Bloomberg news website on 25 February 2015. The headline was “This Torrenting
App is too good to be legal”. The article describes that the application made its debut
in March 2014 and describes it as the “kinder, gentler face of piracy online”. The
article also states that Popcorn Time has made BitTorrent far more user-friendly and
less obviously sketchy. Apparently as many people in the Netherlands searched
Google for “Popcorn Time” as they did for well known lawful streaming services.

It is manifest that the Popcorn Time application is used in order to watch pirated
content on the internet and indeed it is also manifest that that is its purpose. No-one
really uses Popcorn Time in order to watch lawfully available content. One can
therefore entirely sympathise with the claimants in seeking to block its operation and
use. [ turn to consider the issues arising in relation to the s97A order.

The jurisdiction under s97A of the 1988 Act

25,

There are four matters which need to be established for the court to have jurisdiction
under s97A to make the order sought: (1) that the ISPs are service providers, (2) that
the users and/or operators of the target websites infringe copyright, (3) that users
and/or the operators of the target websites use the services of the ISPs to do that, and
(4) that the ISPs have actual knowledge of this. If the jurisdictional requirements are
satisfied then the court has to consider whether an order is appropriate and in what
terms.
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26.

27.

28.

29.

30.

In this case there is no difficulty about (1). The status of these defendants has been
ruled on in the previous cases. There is no difficulty about issue (4), the methods
used to put the defendants on notice have been ruled on in the previous cases. The
debate is about issues (2) and (3).

Before me the claimants focussed on the position of website operators in their
submissions on points (2) and (3). They did not make any concession about whether
users themselves commit infringing acts but argued the case based on operators of the
sites.

4

In order to deal with points (2) and (3), one needs to identify the target website under
consideration and understand what it does. As I have explained, the user downloads
the software for a Popcorn Time application from a PTAS website and the application
maintains a link to update information to a SUI website. On reading the original
skeleton argument the application seemed to be based on the footing that the PTAS
and SUI websites were the same and the original form of the website blocking order
sought on paper was based on that assumption.

One of the detailed technical issues which needed to be clarified at the hearing was
the extent to which that assumption was correct for a given Popcorn Time application.
The arguments appeared to assume that by blocking access from a user’s computer to
the PTAS website not only would a user be prevented from obtaining a Popcorn Time
application in the first place but the block would necessarily prevent any Popcorn
Time application from working. However, the detailed evidence in support seemed to
suggest that at least in some cases the SUI and PTAS websites were different. It was
also not clear at the outset whether the claimants were seeking to be entitled to add IP
addresses or URLs for SUI websites to the list of IP addresses and URLs to be
covered by the block during the operation of the order. It is well established that
website blocking orders can and should allow the applicant to alter the IP addresses or
URLs which are blocked in order to deal with changes made by the operators of the
sites. This facility to vary the precise identity of the blocked IP address or URL does
not allow the applicant to block new sites which were not considered by the court
when the s97A order was made.

This was all clarified at the hearing. Although there appears to have been a single
Popcorn Time application when it was launched in early 2014, today there are
different versions which work in different ways. The Popcorn Time applications
available from Popcorn Time IO, Flixtor, and Movie Panda do not appear to return to
the PTAS site during their operation. Their SUI sites seem to be distinct. The
application available from Popcorn Time SE obtains some key files from the PTAS
website but may also use a distinct SUI site. The Popcorn Time application available
from the Isoplex site obtains indexes and other information from the PTAS site and
may not access a separate SUT site at all.

Point (2): Do the operators of the target websites infringe copyright?

31

As is now conventional in website blocking cases, the claimants put their case in
relation to point (2) in three ways: (a) communication to the public, (b) authorisation,
and (c) joint tortfeasance. These three approaches have been considered and applied
before in the various earlier website blocking cases cited above but they need to be
considered aftresh in relation to the target websites the subject of this application. At



MR, JUSTICE BIRSS 20C Fox v Sky - Popcorn Time
Approved Judgment

the hearing the main way in which leading counsel put the case for the claimants was
based on joint tortfeasance but all three approaches were advanced and I should deal
with them.

communication to the public

32.

33.

34.

35.

36.

37.

On paper the claimants submitted that all the elements of the act of communicating
copyright works to the public (s20(2)(b) 1988 Act) are made out in respect of the
operators of all the target websites. At the hearing the claimants submitted that there
was no material difference between the Popcorn Time websites and the websites
considered in the earlier s97A cases.

To deal with this I need to recap on the previous findings of the court on BitTorrent
and streaming sites.

The issue was first considered by Kitchin J in 20C Fox v Newzbin [2010] EWHC 608
(Ch) at paragraphs 113-125. That case related to a site called Newzbin. The Newzbin
site provided, catalogued and indexed links to content available on Usenet. The
operator was held to have intervened in a highly material way to make the films

available to a new audience and to infringe pursuant to s20(2)(b). This was followed
by Armnold J in 20C Fox v BT dealing with the similar Newzbin2 site (paragraph 113).

BitTorrent sites are like the Newzbin sites. BitTorrent sites provide the user with
catalogues and indexes of the content and connections (files or links) to facilitate the
user’s downloading of the pieces of the content file from peers across the internet. In
Dramatico v Sky Arnold J considered the BitTorrent site known as The Pirate Bay. In
that case the claimants’ submission was that the operators infringed copyright on the
basis of authorisation and joint tortfeasance (paragraph 72). The claimants did not
pursue the argument based on communication to the public on that occasion because
the CJEU had not given judgment in Football Dataco v Sportradar (see EMI v Sky
paragraph 44). In EMTI v Sky Arnold J held that the operators of the BitTorrent sites
there did infringe by communication to the public (paragraph 45-46). There was no
distinction between these BitTorrent sites and the Newzbin site considered by Kitchin
Jin 20C Fox v Newzbin.

This issue was considered in relation to streaming sites in FAPL v Sky at paragraphs
6, 14-16 and 38-44 and in Paramount v _Sky at paragraphs 5-7 and 32-34.
Importantly the target websites in those cases were not hosting the content in question
but rather were providing access to content hosted elsewhere and were indexing and
aggregating that content (see FAPL v Sky paragraph 42, Paramount v Sky paragraph
5 (“content comprehensively categorised, referenced, moderated and searchable™)).
Nevertheless the operators of those sites were held to be infringing pursuant to
s20(2)(b). As Arnold J put it in paragraph 34 of Paramount v_Sky, from the
perspective of the user, the websites do in a very real sense make the content available
to the public.

So the operators of both BitTorrent sites and streaming website sites have been held to
infringe copyright by communication to the public even though the infringing copy of
the copyright work itself does not come directly from those websites but because the
sites contain catalogued and indexed connections to the sources of those copies. The
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38.

39,

40,

41.

42,

website operators are held to have intervened in a highly material way to make the
copyright works available to a new audience and to infringe.

The difference with the Popcorn Time system is that now it is the application itself
running on the user’s computer which presents to the user catalogued and indexed
connections to the sources of the copies. If a PTAS site is purely the source from
which the Popcorn Time application software is downloaded and the application
itself, once operational on the user’s computer, never connects back to the PTAS site
then can the reasoning employed in the earlier cases apply? I do not believe it can. I
cannot see how the operator of the PTAS website commits an act of communicating
copyright works to the public. The PTAS site simply does not communicate any
copyright works to anybody. There is no transmission (or retransmission) of the
copyright work at all. What the PTAS site makes available is a tool. The tool is the
Popcorn Time application. From the point of view of the user, the PTAS site is not
the place at which they encounter a catalogue or index of content. It is the Popcorn
Time application, when running on the user’s computer, that provides catalogued and
indexed connections to the sources of infringing copies of the claimants’ copyright
works. The operators of the PTAS sites are facilitating the making available of the
content by providing this tool but that is a different matter, In my judgment the scope
of the act of communication to the public cannot be stretched as far as to cover the
operation of a site which simply makes the Popcorn Time application itself available
for download.

Accordingly I am not satisfied that the operators of the PTAS websites Popcorn Time
IO, Flixtor, and Movie Panda are committing an act of communication copyright
works. (The claimants asked that the application in respect of the Movie Panda
website should be adjourned in any event, because that website went offline after the
application was issued.)

Do the operators of SUI sites commit an act of communication to the public? The
claimants have a stronger case here but in the end I was not convinced.

The SUI site will be the source of a data file with the index/catalogue which is to be
presented to the user when they run the Popcorn Time application. Whether the SUI
site is the same as the PTAS site (as in the case of Popcorn Time SE and Isoplex) or is
a different site makes no difference. The catalogue and index information presented
by the user running their Popcorn Time application on their computer will have come
from the SUI site. It may be that an initial data file of catalogue information comes
with the Popcorn Time application software when it is downloaded from the PTAS
site (in which case the SUI and PTAS sites will be the same at least initially).

In order to work out whether the operators of SUI sites are committing acts of
communication to the public, one needs to consider the matter from the public’s point
of view. With the BitTorrent and streaming websites, when a user wishes to get
access to one of the claimants’ films or programmes, the user consciously chooses to
visit one of those websites, where they are presented with the catalogue and where
they can select which film to watch or obtain. So those websites in a real sense
present the user with the catalogue information and thus those websites intervene in a
material way to make the films available. However, with Popcorn Time the position
is different. From the user’s point of view, it is not the SUI websites which present
them with catalogue/indexing information. The users are probably oblivious to their
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existence. From the user’s point of view what presents the catalogue/index to them is
the Popcorn Time application itself. It is the application which intervenes to make the
films available, not the websites. It is the Popcorn Time application which makes the
content available at a time and place of the user’s choosing, not the websites. I do not
think it is meaningful to describe operating those sites as carrying on an act of
communication to the public of the films.

(b) authorisation

43.

44.

45.

46.

47.

One way or another, when a user uses Popcorn Time to watch one of the claimants’
protected works, a copy of that work will be directly transmitted to the user’s
computer from another site or sites on the internet (a “host site”). Section 16 of the
1988 Act provides that authorising an act restricted by copyright is itself an act of
infringement. The claimants submitted that the operators of both PTAS and SUI
websites were infringing copyright in the protected works by authorising the
infringing communication to the public by (i) the operators of the host websites and/or
by (ii) those who place the infringing content on the host websites.

Again to deal with this I need to recap on the previous findings of the court relating to
other kinds of piracy websites which do not directly host the protected content but
provided some form of access to such content hosted elsewhere on host websites.

The leading authority on the issue is CBS v Amstrad [1988] AC 1013 about the
supply of a twin tape recorder. Kitchin J addressed its application to the operators of
the Newzbin site in 20C Fox v Newzbin at paragraphs 85-102. The judge
summarised the applicable principles in paragraph 90. The factors to consider are the
nature of the relationship between the operators of Newzbin and its users, the means
used to infringe, the inevitability of infringement, the degree of control which the
supplier retains and whether the supplier has taken any steps to prevent infringement.
Again this was followed by Arnold J in 20C Fox v BT dealing with the similar
Newzbin2 site (paragraph 113). Authorisation of the users’ acts of copying and
communication to the public was found on the same basis by Arnold J for the Pirate
Bay BitTorrent site in Dramatico v Sky at paragraphs 73-81, for other BitTorrent sites
in EMI v Sky at paragraphs 52-70 and for streaming sites in Paramount v Sky at
paragraph 38 (for the users who supply links to the websites — see paragraph 37). It
was not established in FAPL v Sky (see paragraph 50) but the facts of that case in this
respect were different.

I turn to consider the factors relevant to authorisation. For this purpose I can treat the
operators of the PTAS and SUI websites together. They are probably the same people
but even if they are not it makes no difference since together the operators of the
PTAS and SUI websites provide the various Popcorn Time applications to users and
provide the update data needed to make them work. I will refer to them as the
suppliers of the Popcorn Time application.

The relationship between suppliers or the Popcorn Time application and users is
largely characterised by the nature of the Popcorn Time application itself. Once the
user has downloaded the application from the PTAS site, everything else happens by
running the application. Popcorn Time provides a sophisticated and user friendly
environment in which its users are able to search for and locate content. It is indexed
and catalogued to make it easy for users to find what they want. An attractive “front
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48.

49,

50.

end” is presented to users with images and information about the films and televisions
programmes. Once the user has chosen which work to view, Popcorn Time takes care
of everything and streams the film or programme directly to the user then and there.
These features give the users an easy and comprehensive service. Popcomn Time is
not a passive means for accessing protected content.

The Popcorn Time application is a means necessarily used for users to infringe the
copyright in many senses. It is the means by which they find what content they want,
it is the means by which they access and collect the pieces of the content files using
the BitTorrent protocol and it is the media player on which the user actually watches
the protected work. Infringement of copyright is inevitable when Popcorn Time is
used. That is what it is for. Moreover it is not a tool like a twin tape recorder which
could in principle be used by a user for any work (infringing or not). The Popcom
Time application accesses content using its index and that index is controlled by the
suppliers. Each Popcorn Time application connects to SUT websites for updates of
various sorts and by that means the suppliers of the Popcorn Time application retain
control over its use. Whether the suppliers could turn off a user’s Popcorn Time
application is not clear but in any event they determine what appears in the index.

The suppliers have taken no steps whatever to prevent infringement. The position is
quite the reverse since they ensure that the infringing content available on Popcorn
Time is constantly updated.

The factors I have mentioned above were emphasised on the claimants® behalf in the
evidence. These factors would be relevant to an argument that the suppliers of
Popcorn Time applications were authorising acts of infringement by users but that is
not the way in which the claimants’ case was put at the hearing. The submission is
that the suppliers are authorising the acts of communicating to the public committed
by the host website operators (20™ March 2015 Skeleton Argument paragraph 9). The
problem with this allegation is that there is no concrete information about that
relationship in the evidence at all and most of the factors I have considered have
nothing to do with the connection, if any, between the suppliers of Popcorn Time and
the host website operators. I am sure that the operators of the host websites are
carrying out infringing acts such as an act of communication to the public, but I am
not satisfied that a case based on authorisation of those infringements by the operators
of the PTAS and/or SUI websites is made out.

(c) joint tortfeasance

51.

Finally the claimants submitted that the operators of both PTAS and SUI websites
were infringing copyright in the protected works as joint tortfeasors with the operators
of the host websites and/or with those who place the infringing content on the host
websites, Kitchin J decided that the operators of the Newzbin site were liable as joint
tortfeasors with the operators of the host websites in 20C Fox v _Newzbin at
paragraphs 103-112. After dealing with the leading authorities on the issue (CBS v
Amstrad, Unilever v Gillette [1989] RPC 583, Credit Lyonnais v Exports Credits
Guarantee Dept [1988 1 Lloyds Rep 19 and Sabaf v Meneghetti [2002] EWCA Civ
976) he summarised the principles at paragraph 108:

I derive from these passages that mere (or even knowing)
assistance or facilitation of the primary infringement is not
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52.

53.

54.

33.

56.

enough. The joint tortfeasor must have so involved himself in
the tort as to make it his own. This will be the case if he has
induced, incited or persuaded the primary infringer to engage in
the infringing act or if there is a common design or concerted
action or agreement on a common action to secure the doing of
the infringing act.

Kitchin J also referred to L’Oreal v eBay {2009] EWHC 1094 (Arnold J) in which the
operator of the eBay website had been held not to be liable as a joint tortfeasor with
those selling trade mark infringing goods on its site. Kitchin J held that the facts
relevant to authorisation by Newzbin were highly relevant to the issue of joint liability
and concluded that the operators had indeed engaged in a common design with
Newzbin to infringe the claimants’ copyrights.

Again this was followed by Arold J in 20C Fox v BT dealing with the similar
Newzbin?2 site (paragraph 113). Joint liability with users was found on the same basis
by Amold J for the Pirate Bay BitTorrent site in Dramatico v Sky at paragraphs 82-
83. By the time the other BitTorrent sites were considered in EMI v Sky (at
paragraphs 71-74) another relevant Court of Appeal judgment on joint liability had
been given in Football Dataco v Stan James [2013] EWCA Civ 27. Arnold J took
that into account and held that the operators of the BitTorrent sites were jointly liable
for the infringements committed by their users.

For the streaming sites, Arnold J held that even if he was not correct to hold that the
operators of the target websites were committing acts of communication (since the
streams were coming from other host websites) the operators of the target websites
were jointly liable for the communication by the operators of the host websites (see
FAPL v Sky at paragraph 43 and also paragraphs 37-41). A similar conclusion, that
the target site operators were jointly liable for commumication by the host site
operators was reached in Paramount v Sky at paragraph 35.

The issue I have to decide is whether the suppliers of the Popcorn Time applications
are jointly liable with the operators of the host websites. In my judgment they are.
The Popcorn Time application is the key means which procures and induces the user
to access the host website and therefore causes the infringing communications to
occur. The suppliers of Popcorn Time plainly know and intend that to be the case.
They provide the software and provide the information to keep the indexes up to date.
I find that the suppliers of Popcorn Time have a common design with the operators of
the host websites to secure the communication to the public of the claimants’
protected works, thereby infringing copyright.

Although I am not satisfied in relation to communication to the public or authorisation
by the operators of the Popcorn Time websites, I am satisfied that the operators of
these websites (both PTAS and SUI) are jointly liable for the infringements
committed by the operators of the host websites.

Point (3): Do the operators of the target websites use the services of the ISPs to infringe?

57.

In 20C Fox v BT Arnold J held at paragraph 113 that the operators of the target
website in that case (Newzbin 2) were using BT’s service to infringe copyright in all
three of the ways found in that case (communication to the public, authorisation and
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58.

59.

joint liability). In Dramatico v Sky (No 2) Arnold J held that the operators of the
Pirate Bay BitTorrent site were using the services of Sky and the other defendants to
infringe on the same basis as in 20C Fox v BT, see paragraph 6. In EMI v Sky
Arnold J reached the same conclusion in paragraphs 76-88, bearing in mind questions
referred to the CJEU in UPC v Constantin Case C-314/12. In FAPL v Sky and
Paramount v Sky he reached the same conclusion as well (at paragraphs 51 and 39
respectively).

In paragraphs 147-156 of Cartier v BSkyB Arnold J again considered the same issue,
albeit in the context of a trade mark case. By now there were two CEJU judgments to
consider, LSG v Tele 2 Case C-557/07 and UPC v Constantin itself. Applying these
cases he held that the ISPs in Cartier had an essential role in the infringements of the
operators of the target websites because it was through use of the ISPs’ services that
the operators carried out the acts of infringement.

I have found that the operators of the Popcorn Time websites (PTAS and SUI) are
Jointly liable for the copyright infringements committed by the operators of the host
websites. In my judgment the operators of the Popcorn Time websites are using the
services of the defendants to do this. The defendants’ internet services, which they
provide to their users, have an essential role in the infringements committed by the
Popcorn Time website operators for the same reasons as have been considered in the
earlier cases about other kinds of site and other infringements. It is through the use of
the ISPs’ services that the operators of the Popcorn Time websites carry out their acts,

Conclusion on jurisdiction

60.

This case was, I think, much more complicated that it appeared to those seeking the
s97A order. The fact that wholesale infringements of copyright are clearly taking
place using Popcorn Time is true enough. However, it is nevertheless necessary to
identify with precision the correct legal basis of the application. In the end although I
have rejected significant parts of the claimants’ case, I am nevertheless satisfied that
the court has jurisdiction under s97A of the 1988 Act to make a blocking order in this
case.

Proportionality and discretion

61.

62.

Having found the jurisdiction under s97A is engaged, the question of whether a
blocking order would be proportionate and the exercise of the court’s discretion to
grant such an order does not pose any general difficulties. Subject to one Popcorn
Time specific issue, it is a clear case from granting such an order for the same reasons
as have been considered in depth in previous cases.

The Popcorn Time specific issue is a question about what the purpose of blocking the
PTAS websites is. On paper it was not clear whether the ostensible purpose of the
blocking order was intended just to prevent users from obtaining the Popcorn Time
application itself or whether it was intended to interfere with the operation of Popcorn
Time applications already downloaded. By the hearing this aspect had been clarified:
the claimants are seeking to achieve both ends and a blocking order directed to both
PTAS and SUI websites is likely to achieve both objectives. The final form of the
order sought was drafted accordingly. I am satisfied that both objectives justify the
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order sought and based on the evidence, both purposes are likely to be achieved by the
blocks to be put in place following the order.

Form of order

63.

64.

63.

Annex 1 is a copy of the order made on this application. The PTAS target sites are
numbers 5 to 8 in Part 1 of Schedule 1. Part 2 of Schedule 1 consists of SUT websites
and host websites which so far the claimants have been able to establish the Popcorn
Time applications in Part 1 interact with.

I mentioned above that it is well established that website blocking orders can and
should allow the applicant to update the IP addresses or URLs which are blocked. In
this respect the order allows the claimants to update IP addresses and URLs for PTAS
sites (paragraph 1(a)) and also allows the claimants to update the Part 2 sites
(paragraph 1(b)). Paragraph 1(a) is in conventional terms and refers to the blocked
website. Paragraph 1(b) is more general than previous forms of words which permit
updating. The form of paragraph 1(b) is justified since it is not clear exactly which
websites the Popcorn Time applications interact with. The claimants may find more
and the sites accessed by these Popcorn Time applications may change. The order is
not open ended since it is limited to the sites which are used by the Popcorn Time
applications made available by the PTAS sites in Part 1.

Schedule 3 to the order is not included in the Annex as it is not germane to the issues
discussed in detail in this judgment and is confidential.

Conclusion

66.

The point of Popcorn Time is to infringe copyright. The Popcorn Time application
has no legitimate purpose. It is a proper use of the court’s power under s97A both to
seek to prevent its dissemination and to seek to interfere with its operation. I will
make orders accordingly.
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Annex 1

UPON THE APPLICATION of the above named Applicants by Application Notice dated
23 December 2014

AND UPON reading the documents recorded on the court file as having been read

AND UPON the Court being satisfied on the evidence before the Court that the operators of
the Target Websites (as defined in Schedule 1 to this Order) and in the case of the website
referred to in sub-paragraph 4 in Part 1 of Schedule 1 to this Order the users of that website
also use the services of each of the Respondents to infringe the copyrights of the Applicants
in the United Kingdom

AND UPON the Court recording that the Respondents are not wrongdoers and have not
themselves infringed the copyrights and make no admission of liability

IT IS ORDERED as follows:

1. That, within 10 working days of the date of notification, the Respondents shall block or
attempt to block access to:

a. the Target Websites identified at Part 1 of Schedule 1 to this Order (“the Part 1
Target Websites™), their domains and sub-domains and any other IP address or
URL notified to them by the Applicants or their agents whose sole or
predominant purpose is to enable or facilitate access to a Part 1 Target
Website; and

b. the Target Websites identified at Part 2 of Schedule 1 to this Order, their
domains and sub-domains and any other IP address or URL notified to them
by the Applicants or their agents whose sole or predominant purpose is to
enable or facilitate use of the software applications made available by any of
the so-called “Popcorn Time Websites”.

2. For the avoidance of any doubt:

a. paragraph 1 is complied with if a Respondent uses the technical means set out
in Schedule 2 to this Order or any alternative and equivalent (including
replacement) technical means to those set out in Schedule 2 to this Order
provided that the Respondent gives notice to the Applicants of the change, and
in respect of the customers set out in Schedule 2 to this Order;

b. a Respondent who adopts IP address blocking measures shall only be required
to block IP addresses in respect of which the Applicants or their agents notify
the Respondents that the server with the notified IP address does not also host
a site that is not part of a Target Website (whether as defined in this Order or
in any earlier order of the court made pursuant to an Application under section
97A of the Copyright, Designs and Patents Act 1988);

c. the Respondents are wholly reliant on the Applicants accurately identifying
the IP addresses and/or URLs which should be blocked under the terms of this
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Order. The Respondents have no obligation to verify whether the Applicants’
or their agents’ determination is correct;

d. the caveat set out in Confidential Schedule 3 applies to this Order.

3. The Applicants or their agents must notify the Respondents should:

a. any IP address and/or URL which has already been notified to the
Respondents under the terms of this Order ceases to be a location whose sole
or predominant purpose is (i) to enable or facilitate access to a Part 1 Target
Website or (ii) to enable or facilitate access to and use of the software
applications made available by any of the so-called “Popcorn Time Websites”
(as the case may be). In this case the Respondents shall no longer be obliged to
block that IP address and/or URL;

b. any Target Website move to an IP address where the server at that IP address
hosts a site or sites that are not part of a Target Website, or should a server
hosting a Target Website commence hosting a site or sites that are not part of a
Target Website;

c. any Target Website where the server with the notified IP address hosts a site
or sites that are not part of a Target Website and one or more of the site or
sites that are not part of a Target Website ceases to carry out unlawful activity.
In this case the Respondents shall not be required to block that IP address.

4, Notification under paragraphs 1 or 3 above must:

a. be sent as soon as reasonably practicable from the date on which the
Applicants or their agents become aware of the change in status of the Target
Website or server, as the case may be;

b. be sent electronically according to a schedule and in a machine readable
digital format to be agreed with each of the Respondents;

c¢. be provided no more frequently than once per week on a day to be agreed with
the Respondents;

d. be sent to all Respondents on the same date; and

¢. be implemented by the Respondents within 10 working days of receipt of a
notification in the format agreed pursuant to paragraph 4(b) of this Order.

5. Where access to a Target Website is blocked by a Respondent pursuant to paragraph 1
above, that Respondent must take reasonable steps to make available the following
information to customers whose access is impeded:

a. that access to the website has been blocked by court order;

b. the identity of the parties who obtained this Order; and
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c. a statement that affected users have the right to apply to the Court to discharge
or vary the Order.

6.  For the avoidance of doubt, the information published to a customer pursuant to
paragraph 5 may direct the customer to another URL through which the information set
out at paragraph 5 is accessible.

A Respondent will not be in breach of this Order if it temporarily ceases to take the
steps ordered in paragraph 1 (either in whole or in part) upon forming the reasonable
view that suspension is necessary:

a. in order to:

1. correct or investigate over-blocking of material which is, or is
reasonably suspected to be, caused by the steps taken pursuant to
paragraph 1;

ii. ensure the reliable operation of its Internet Watch Foundation blocking
system, if it reasonably considers that such operation is otherwise
likely to be impaired;

iii. maintain the integrity of its internet service or the functioning of its
blocking system;

iv. upgrade, troubleshoot or maintain its blocking system; or

v. avert or respond to an imminent security threat to its networks or
systems;

b. and provided that:

i. it notifies the Applicants or their agents of such suspension and the
reasons for the same as soon as reasonably practicable; and

ii. such suspension lasts no longer than is reasonably necessary.

For the avoidance of doubt, where this Order refers to a “URL” that is a reference to a
uniform resource locator for a specific internet resource which comprises at least a fully
qualified domain name, and optionally a specified resource within that domain name.
Where a URL does not refer to a specified resource, the URL will be deemed to include
all sub-pages of the URL.

The proceedings shall be stayed, save for the purposes of any application to give effect
to the terms of this Order and save that the parties have permission to apply on notice in
the event of any material change of circumstances including, for the avoidance of doubt
but without limiting the generality of the foregoing, in respect of the costs,
consequences for the parties and effectiveness of the aforesaid technical means from
time to time.
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SCHEDULE 1

Part 1 Target Websites
These Target Websites are:

1.the website that is currently accessible at afdah.com;

2.the website that is currently accessible at watchonlineseries.eu;
3.the website that is currently accessible at g2g.fm;

4.the website that is currently accessible at axxomovies.org;
5.the website that is currently accessible at popcorntime.io;
6.the website that is currently accessible at flixtor.me;

7.the website that is currently accessible at popcorntime.se;

8.the website that is currently accessible at isoplex.isohunt.to.

Part 2 Target Websites

These Target Websites are:

e eztvapi.re;

* eqwww.image.yt;
yis.re;
ui.time-popcorn.info;
isoplex.isohunt.to.

Part3 Provisions applicable to Part 1 and Part 2 Target Websites

The Part 1 Target Websites and the Part 2 Target Websites include any name and URL changes
to these websites notified in writing to the Respondents by the Applicants from time to time
(together the “Target Websites™ and each a “Target Website”).

The Target Websites that are referred to at numbered sub-paragraphs 5 to 8 in Part 1 above are
additionally referred to as the “Popcorn Time Websites”,
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SCHEDULE 2
Technical Means

In relation to Sky UK Limited (the “First Respondent”)

1. In respect of its residential fixed line Sky Broadband customers to whose service the
system known as Hawkeye is applied, whether optionally or otherwise, the technical
means are:

(i) IP blocking in respect of each and every IP address notified to the First
Respondent for IP blocking in accordance with this Order; and

(ii) IP address re-routing in respect of each and every IP address notified to the First
Respondent for re-routing in accordance with this Order; and

(iii) URL blocking in respect of each and every URL notified to the First Respondent
in accordance with this Order.

2. For the avoidance of doubt, paragraph 1 of the Order is complied with if the First
Respondent uses the system known as Hawkeye or any subsequent system that has
equivalent relevant functionality.

In relation to British Telecommunications Plc (the “Second Respondent”)
3. Inrespect of its customers to whose internet service the system known as Cleanfeed is
applied whether optionally or otherwise, the technical means are:

(1) IP blocking in respect of each and every IP address notified to the Second
Respondent for IP blocking in accordance with this Order; and

(ii) IP address re-routing in respect of each and every IP address notified to the
Second Respondent for re-routing in accordance with this Order; and

(iii) DPI-based URL blocking utilising at least summary analysis in respect of each
and every URL notified to the Second Respondent in accordance with this Order.

4.  In respect of its customers who use the Second Respondent’s Domain Name System
(“DNS”) servers, the technical means is DNS blocking in respect of each and every
domain name or sub-domain notified to the Second Respondent in accordance with this
Order.

5. For the avoidance of doubt, paragraph 1 of the Order is complied with if the Second
Respondent uses the systems known as Cleanfeed (for the avoidance of doubt, this does
not require the Second Respondent to adopt DPI-based URL blocking utilising detailed
analysis) and Nominum Vantio Cacheserv or any subsequent system that has equivalent
relevant functionality.

In relation to EE Limited (the “Third Respondent”)

6. In respect of its customers whose internet service is provided through its fixed line
network currently known as EE Home, and utilising the traffic management system
manufactured by Procera, whether optionally or otherwise, the technical means is IP
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blocking in respect of each and every IP address notified to the Third Respondent for IP
blocking in accordance with this Order.

For the avoidance of doubt, paragraph 1 of the Order is complied with if the Third
Respondent uses the system known as Procera or any subsequent system that has
equivalent relevant functionality.

In relation to TalkTalk Telecom Limited (the “Fourth Respondent”)

8.

10.

In respect of its customers to whose internet access service the system known as SIG
(Service Inspection Gateway) is applied, whether optionally or otherwise, the technical
means is URL blocking in respect of each and every URL notified to the Fourth
Respondent in accordance with this Order.

In respect of its customers to whose internet access service the measure known as
blackholing is applied, whether optionally or otherwise, the technical means is IP
blocking in respect of each and every IP address notified to the Fourth Respondent for
IP blocking in accordance with this Order, using the measure known as blackholing.

For the avoidance of doubt, paragraph 1 of the Order is complied with if the Fourth
Respondent uses the systems known as SIG and blackholing or any subsequent system
that has equivalent relevant functionality.

In relation to Virgin Media Limited (the “Fifth Respondent™)

11.

12.

In respect of its fixed-line residential and business retail broadband and narrowband
customers to whose internet access service the system known as Web Blocker 2 is
applied, the technical means are:

(1) IP blocking in respect of each and every IP address notified to the Fifth
Respondent for IP blocking in accordance with this Order; and

(i) IP address re-routing in respect of each and every IP address and URL blocking
in respect of each and every URL notified to the Fifth Respondent for URL
blocking in accordance with this Order.

For the avoidance of doubt, paragraph 1 of the Order is complied with if the Fifth
Respondent uses the system known as Web Blocker 2 or any subsequent system that
has equivalent relevant functionality.
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315.000 nordmenn bruker «pirat-Netflix»

Mer enn én av tolv nordmenn bruker Popcorn Time ukentlig, ifelge en fersk

undersgkelse. Det gjgr den ulovlige streammetjenesten til en av de starste i Norge.

ILLEGAL MORO: Strgmmetjenesten Popcorn Time har pa kort tid blitt blant de mest populazre blant
nordmenn. N& héper rettighetshaverne at regjeringen rydder opp.

Gaute Zakariassen Journalist

Christian Ingebrethsen Journalist
Daniel Eriksen Journalist

¥D Oppdatert 29.06.2015, kl. 07:57

Under ett degn etter at Kulturdepartementet bekreftet overfor E24 at strammetjenesten
Popcorn Time er ulovlig, viser en undersgkelse at tienesten er blant de sterste i Norge
malt i daglig og ukentlig bruk.

Analysebyraet TNS Gallup har for fgrste gang spurt norske brukere om «gratistjenesten»
Popcorn Time, og resultatet er sldende.

https://www.nrk.no/kultur/315.000-nordmenn-bruker-_pirat-netflix_-1.12345546 03.11.2016
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Tjenesten, som de farreste hadde hert om for ett ar siden, er pa kort tid blitt blant
de sterste stremmetjenestene i Norge.

Les: Netflix: Piratene er var starste konkurrent

Popcorn Time

» Stremmetjeneste og gratisprogram basert pa bittorrent-nettverket.

.2 Brukerarensesnittef er likt strammetienester =am Vianlav oa Netflix. men innholdet er ikke

Yngre er ivrigst

Atte prosent av de spurte svarer at de
bruker tjienesten ukentlig, mens tre
prosent sier de bruker den daglig. Det
tilsvarer rundt 315.000 norske seere, og
plasserer tjenesten under NRK, Netflix
og VGTV, pa nivd med TV 2 Sumo.

Det er i aldersgruppen 15-29 bruken er
mest markant. Sju prosent av de spurte i
dette alderssjiktet svarte at de bruker
Popcorn Time daglig, mens 19 prosent
bruker tjenesten ukentlig.

Til sammenligning er det fem prosent av
15-29-aringene som bruker VGTV
daglig, mens 11 prosent bruker NRK

daglig.
FRIR TIL WIDVEY: Wifly Johansen i

Rettighetsalliansen vil ha departementet pd banen for
a stanse stremmetjenesten.

gratisalternativer til Netflix og lighende FOTO: PRIVAT

At ungdommer flokker til uloviige

tienester, bekymrer rettighetshavere.

— At nordmenn bruker Popcorn Time, gir
store gkonomiske tap for
rettighetshaverne. Her snakker vi om
titalls millioner kroner bare i Norge, sier

https://www.nrk.no/kultur/315.000-nordmenn-bruker- pirat-netflix -1.12345546 03.11.2016
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Willy Johansen, leder for
Retlighetsalliansen.

Han mener myndighetene nid ma
handle for a stoppe
stremmetjenesten.

— Det er viktig at man informerer om at
dette er ulovlig, og at departementet gjar
det de kan for a stoppe denne tienesten,
mener Johansen.

VISER TIL LOVEN: Statssekretesr Bjgrgulv

— 2 Borgundvaag sier lovendringen som ble gjorti 2013
Synd atsa mange bryter ogsa rammer tienester som Popcorn Time.
loven FOTO: INA EFTESTSL / NRK

- Om disse tallene stemmer, er det synd
at s& mange velger a bruke en ulovlig tjeneste, sier statssekreteer Bjgrgulv Borgundvaag
i Kulturdepartementet til NRK tirsdag.

Statssekretaren vil ikke love noen egne tiltak mot den nye Netflix-utfordreren,
men peker pa at andsverkloven allerede gir rettighetshavere mulighet til selv a
registrere og forfelge brukere som deler deres andsverk ulovlig.

— Etter at Andsverkloven ble endret i 2013 kan de som eier rettighetene tif dndsverk
registrere [P-adressene ved lovbrudd, og gjennom domstolene fa utlevert identiteten tit
eier av IP-adressen. Rettighetshaverne kan sa velge om de vil politianmelde, eller selv
vil kreve erstatning gjennom domstolene, forteller Borgundvaag.

@ Publisert 05.05.2015, kl. 17:15 D Oppdatert 29.06.2015, kl. 07:57

NRK ANBEFALER
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